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Gobierno de Gibraltar

Intervencion del Ministro Principal en el Parlamento: Proyecto de Ley de
Referéndum

Gibraltar, 30 de marzo de 2015

Sefior Presidente [del Parlamento], tengo el honor de dar segunda lectura al Proyecto de Ley
de Referéndum de 2015.

Sefior Presidente, este Proyecto de Ley establece las bases legales para la convocatoria de
referéndums en Gibraltar. Sefior Presidente, como los honorables miembros [del Parlamento]
sabrdn, la idea detras del proyecto de ley hace referencia a la situaciéon que se dio durante las
nefastas negociaciones de soberania conjunta entre el Reino Unido y Espafia. En ese momento,
los comentaristas mal informados y mal aconsejados, tanto en el Reino Unido como en Espaiia,
sugirieron que un referéndum en Gibraltar que no contara con los auspicios del Reino Unido
no tendria ninguna validez legal.

Que esto es totalmente absurdo era y —segun confio— es algo que comparten todos los
presentes en esta Camara.

De hecho, sefior Presidente, quiero remitir a la Cdmara a la Pregunta 706 de 2002, cuando se
tratd el tema en un intercambio de opiniones al respecto, entre el entonces Ministro
Principal’, hoy presente aqui como diputado, y el entonces lider de la oposicién?, que sigue
siendo diputado decano de la Cdmara y que esperemos que los sea por muchos afios mas.

Déjenme recordarles algunos extractos de dicho intercambio...
[Véase la Pregunta 706 de 2002 en adjunto]

Sefior Presidente, como consecuencia, nosotros hicimos una promesa electoral de cara a las
elecciones generales® para presentar un proyecto de ley de referéndum.

LEY DE REFERENDUM

Como se puso de manifiesto durante el referéndum sobre la Constitucién de 2006, la base
legal para consultar a los ciudadanos mediante un referéndum no existe en Gibraltar, como
confirmamos a través del Fiscal General (Attorney General). Esto no quiere decir que el
referéndum fuera ilegal, como pretendia Espafia, sino que la base legal para celebrarlo no es
tan sdélida como deberia ser. Por ello, presentaremos un proyecto de ley durante nuestro
primer afio de mandato para solucionar este problema y proporcionar la base legal para la
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celebracion de referéndums [que contenga] los procedimientos que deban seguirse para ello.
Incluiremos en las disposiciones la posibilidad de que los nacionales britdnicos que no sean
gibraltarefios y hayan residido en Gibraltar durante mads de diez afios puedan solicitar el
estatus de gibraltarefio y votar en los referéndums.

Sefior Presidente, esto es precisamente lo que proporciona este Proyecto de Ley.

La parte 1 del Proyecto de Ley contiene las cuestiones preliminares habituales, como el titulo,
la entrada en vigor y la interpretacién.

La parte 2 del Proyecto de Ley abarca el mecanismo de convocatoria de un referéndum.

El referéndum se celebrard previa Orden (Order) del Ministro Principal en virtud de la
clausula 3.

Una Orden en virtud de la cldusula 3 se emite una vez que esta Cdmara haya dado segunda
lectura a un Proyecto de Ley del Gobierno (siendo el resto de etapas aplazadas a una fecha
posterior) o cuando esta Cdmara apruebe una mocidn del Gobierno para celebrar un
referéndum.

La cldusula 4 del Proyecto de Ley establece los contenidos de la Orden, lo que abarca el dia de
celebracion, la pregunta planteada y el porcentaje de votos necesarios para aplicarlo.

Las clausulas 5 y 6 tratan del nombramiento del Administrador del Referéndum (Referendum
Administrator) y de las cuestiones administrativas relacionadas.

La parte 3 del Proyecto de Ley consta de las clausulas 7 a 9 y abarca los requisitos de
participacion. La cldusula 7 establece los criterios de participacidon en lo relativo al nexo del
votante con Gibraltar, como en el caso de las elecciones. En términos muy amplios, las
personas podran votar si cumplen los criterios de nacionalidad y han residido en Gibraltar
durante el periodo requerido de 10 afios.

La cldusula 8 no se da en [el resto de] la legislacion electoral y permite modificar el minimo de
edad. Si se decide modificar la edad minima para votar, dicho cambio sélo se aplicaria al
referéndum en cuestion.

La parte 4 del Proyecto de Ley abarca los requisitos procedimentales necesarios para
establecer una lista de votantes aptos e impugnarla, si procede.

En la cldusula 13, se dispone la creacién de un censo electoral, que debera publicarse antes de
celebrar el referéndum.

La parte 5 del Proyecto de Ley consta de las clausulas 14 a 38 y replica en gran medida las

disposiciones de la legislacidn en lo que concierne la ubicacién de las mesas electorales, sus
integrantes, asi como las disposiciones que permiten el voto secreto.

30/03/2015 27



@ INFOGIBRALTAR

SERVICIO DE INFORMACION DE GIBRALTAR

COMUNICADO

A diferencia de la legislacidn electoral, las mesas electorales (polling stations) se llaman
centros electorales (voting station).

La parte 6 del Proyecto de Ley comprende el voto a distancia y la parte 7 el voto por correo.
Del mismo modo, estas disposiciones calcan en su mayoria la legislacion existente.

La parte 8 trata el cierre de las mesas electorales para el referéndum y abarca las cuestiones
procedimentales relacionadas con el recuento de papeletas, la verificacion y el propio
recuento, asi como la declaracién del resultado.

Los delitos relacionados con la celebracion de referéndums se describen en la parte 9 del
Proyecto de Ley.

Las penas contempladas para los infractores se proporcionan en la cldusula 79.

La parte 10 del Proyecto de Ley, bajo el titulo de otras disposiciones (Miscellaneous), consta de
las cldusulas de 80 a 83. La clausula 80 permite la destruccién de las papeletas tras un plazo
minimo de 12 meses a partir de la celebracidn del referéndum.

La cldusula 81 exceptua la validez de las acciones adoptadas en el proceso de referéndum si los
observadores no estan presentes en el momento en el que se lleven a cabo.

La cldusula 82 otorga la ultima palabra al Administrador del Referéndum en lo relativo a las
cuestiones organizativas, administrativas o procedimentales con respecto de las papeletas.

La cldusula 83 abarca disposiciones reglamentarias que incorporan la facultad de afiadir
legislacién complementaria en el futuro. En la cldusula 83(2)(d) dicha facultad se amplia para la
creacion de textos reglamentarios que puedan alterar la aplicacién de la Ley con el objetivo de
permitir la participacién de los votantes incapaces de asistir a las mesas y votar en persona.

Sefior Presidente, en una carta enviada personalmente a los miembros [del Parlamento], se
contempla la introduccién de la parte 11 como propuesta en comisidon (Committee Stage), la
cual consta de una sola cldusula, la clausula 84, que dispone que cuando se declare un
resultado para un referéndum celebrado de conformidad con las disposiciones de esta Ley, el
resultado debera ser reconocido y hacerse efectivo hasta que el resultado de otro referéndum
posterior requiera lo contrario.

Sefior Presidente, antes de sentarme para permitir que sus sefiorias debatan la Ley, deberia
afiadir que la elaboracidn de la presente Ley para los futuros referéndums que podra celebrar
el Gobierno de Gibraltar tras la mocién del Parlamento, de ninguna manera cuestiona la
validez de cualquier referéndum previo y no representa una prueba ni demuestra la
credibilidad de las declaraciones antidemocraticas de aquellos que de forma tan bochornosa
quisieron silenciar la voz e impedir [la ejecucidn de] la voluntad y la expresion de los deseos
del pueblo gibraltarefio en 2002.

Sefior Presidente, a continuacion cedo la palabra a la Camara.
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Nota a redactores:

Esta es una traduccidn realizada por la Oficina de Informacidn de Gibraltar. Algunas palabras
no se encuentran en el documento original y se han ailadido para mejorar el sentido de la
traduccidn. El texto valido es el original en inglés.

Para cualquier ampliacidn de esta informacién, rogamos contacte con
Oficina de Informacién de Gibraltar

Miguel Vermehren, Madrid, miguel@infogibraltar.com, Tel 609 004 166
Sandra Balvin, Campo de Gibraltar, sandra@infogibraltar.com, Tel 661 547 573

Web: www.infogibraltar.com, web en inglés: www.gibraltar.gov.gi/press-office

Twitter: @InfoGibraltar
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;% HM Government
- of Gibraltar

PRESS RELEASE

No. 194/2015

Date: 30th March 2015

Bill for the Referendum Act 2015

Mr Speaker, | have the honour to move that the Bill for the Referendum Act 2015 be read a
second time.

Mr Speaker, this Bill provides a legal basis for the holding of referenda in Gibraltar. Mr Speaker,
Honourable Members will know that the thinking behind the Bill relates to the situation which
manifested itself at the time of the atrocious Joint Sovereignty negotiations between the United
Kingdom and Spain. At that time ill-informed and badly advised commentators in the UK and
Spain started to suggest that a Referendum in Gibraltar which was not organised by the UK would
not have any legal validity.

That this is utter nonsense was and, | trust, still is, common ground across the floor of the House.

Indeed Mr Speaker, | want to refer the House to Question 706 of 2002 where the subject was
ventilated in the exchanges on that question between the then Chief Minister, now the Hon
Backbencher, and the then Leader of the Opposition, then and now as in the future for many years
we hope, father of the House.

Let me highlight some parts of that exchange....
[Refer to 706 of 2002]

Mr Speaker as a result, we committed ourselves in our manifesto for the General Election, to bring
a Bill for a Referendum Act.

What we set out we would do Mr Speaker is as follows:

REFERENDUM LAW

As became apparent at the time of the referendum on the 2006 Constitution the legal base for
consulting citizens through a referendum does not exist in Gibraltar, as was confirmed by the
Attorney General. This does not mean that the referendum was illegal, as Spain has argued, but
that the legal basis for it is not as strong as it could be. We will therefore introduce an Act of

HM Government of Gibraltar ¢ 6 Convent Place ¢ Gibraltar GX11 1AA
t+350 20070071 f+35020076396 e cm@gibraltar.gov.gi w gibraltar.gov.gi
30/03/2015 517



referenda and the procedure to be followed. We will make provision for non-Gibraltarian British
nationals resident in Gibraltar for over 10 years to be eligible to apply for Gibraltarian status and
vote in referenda.

Mr Speaker, that is therefore what this Bills provides for.

Part 1 of the Bill is concerned with the usual preliminary matters such as title, commencement and
interpretation.

Part 2 of the Bill contains the mechanism for the calling of a referendum.
A referendum will be held when the Chief Minister makes an Order pursuant to clause 3.

An Order under clause 3 is made either after this House has read a Government Bill for a second
time (with the other stages then being adjourned to a later date) or where this House has
approved a Government Motion calling for a referendum.

Clause 4 of the Bill sets out the contents of the Order, and this includes the day itself, the question
to be put and also the percentage of votes that will be required to carry the vote.

Clauses 5 and 6 are concerned with the appointment of the Referendum Administrator and
related administrative issues.

Part 3 of the Bill contains clauses 7 to 9 and relates to qualifications for participation. Clause 7
sets out the criteria for eligibility by reference to the voter’s nexus with Gibraltar, as is the case in
elections. In very general terms, persons will become eligible if they meet the nationality criteria
and have lived in Gibraltar during the qualifying period of 10 years.

Clause 8 is not replicated in elections legislation and allows for a change to the minimum age. If it
is decided to change the minimum age for voting, such change will only apply to that particular
referendum.

Part 4 of the Bill contains the procedural requirements necessary to establish a list of eligible
voters, and to provide for challenges, where appropriate.

By clause 13 provision is made for the creation of a register of voters, which must be published
prior to the holding of the referendum.

Part 5 of the Bill, comprising clauses 14 to 38 replicates in large measure the provisions in
elections legislation regarding polling stations, manning of the same and those provisions that
allow for a secret ballot to be undertaking.

Unlike in the elections legislation, a polling station is referred to as a voting station.

Part 6 of the Bill relates to absentee voting and Part 7 to postal voting. Again these provisions are

largely a replica of existing legislation.
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Part 8 deals with the business end of the referendum and contains the procedural matters relating
to the counting of voting papers, the verification and the count itself, in addition to the declaration
of the result.

Offences that may be committed in connection with the holding of a referendum are set out in
Part 9 of the Bill.

The penalty if a person has committed an offence is provided for in clause 79.

Part 10 of the Bill, headed Miscellaneous, contains clauses 80 to 83. Clause 80 allows for the
destruction of papers at least 12 months after a referendum has been held.

Clause 81 saves the validity of actions taken in the referendum process if observers are not
present when they are undertaken.

Clause 82 gives the final say to the Referendum Administrator in respect of organisational,
administrative or procedural matter or in respect of any voting paper.

Clause 83 is a wide regulation making power that will allow for subsidiary legislation to be made.
In clause 83(2)(d) such a power extends to making regulations that may alter the application of the
Act for the purpose of enabling the participation of voters who are unable to attend and vote in
person.

In a letter | have circulated to members Mr Speaker, a new Part 11 is to be introduced at
Committee Stage with just one new clause, Clause 84, which will provide that where a result has
been declared in a referendum conducted in accordance with this Act, that result shall be
recognised and given effect to until the result of a subsequent referendum requiring otherwise.

Mr Speaker, before | sit to allow others to speak on the Bill, | should add that the making of this
Act for future referenda which a Gibraltar Government may organise after motion in this
Parliament, does not in any way call into question the validity if any earlier referenda and does not
give any evidence or credibility to the ridiculous and undemocratic statements of those who so
disgracefully wanted to silence the voice and thwart the will and the expression of the wishes of
the People of Gibraltar back in 2002

Mr Speaker, | commend this Bill to the House.
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ORAL

NO. 706 OF 2002

THE HON J J BOSSANO

REFERENDUM ON GIBRALTAR’S FUTURE

Have Government accepted the UK's decision that they will oversee the organisation
and timing of any referendum on Gibraltar’s future?

ANSWER

THE HON THE CHIEF MINISTER

No and | was amused to read in this morning’s ABC that if | should have the temerity
of organising a referendum in Gibraltar | am in serious jeopardy of instant dismissal
from my post by the British Government.

SUPPLEMENTARY TO QUESTION NO 706 OF 2002

HON J J BOSSANO:

Well there is a silver lining in every cloud.

HON CHIEF MINISTER:

| believe that the Leader of the Opposition has learnt the Spanish version of that
saying which is closer to what was used in the Spanish press.
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HOM J J BOSSAND:

That is comect | do not quabe i in the House bud | do guoba it in the Spanish press. | do
nat know whether the preservation of the House of Assembly which is the last thing

W wara promised means the presanmaton of the English language as woll, | imagina
that it is.

HON CHIEF MINISTER:

The Spanish press s speculabing ihal Spanish will become one of the official
languages in Gibraltar and Bis i3 ona of the things thal particulady plessas them that

HOMN CHIEF MINISTER:

I do nat know and they appear io think that this raises some legalstc lssue were of
course & referendum s simply a properdy administersd opportunity for people 1o
axpress 8 free and democratic view. 1| does nol mise any ssue of law and of coursa
thara is nathing in the laws of Gibraltar thal entile the UJK Govemmant but not the
Gibraltar Governenant 1o conduct a8 referendum and there = nothing in United
Kingdom lew in thel respect edher. | think the point they ane making which in my
opinion |8 & completa non saquitur is that if the result of e refemandum would reguira
a changa in English law, for axample, if we all voled lo be Spanish in this reflerendum






HON J J BOSSAND:

in & rederendum (hal deall with Gibralad's consilutional stafus consequently in the
mﬂﬂmm#m#ﬂ“ﬂm%ﬂhmﬂ
soif-debormination, would Thal requirs fhe adminisiering power 1o do i or nol if it was a
salf-determinntion refensndum shach is what we pul in the new Consiitusion?

Cariainly | con soe fhal e arguments become differont if one s lalking aboul a
refsrendum on the sistus bebwoen the relationship bebessn UK and Gibraltar which
i LK have io give, whelher a5 & malier of proper Uiniled Malions jurisprudence i
has lo be organissd by the minisiening power | think is far rom clear but thal is not the
Bsue upon which wa have oxpressed the view. YWe hove said that i the Gowermement
of Gibrallar wand 10 organiae a relerendum ‘s o suisse’ lomaormow about whelher (he
prica of potrol should go wp of down of whalher we ke or do nol e the weather on
Thursday moming of whothor we ke or do nol ke whal the UK and Spanish

might agres we ame free o do S0 ond the suggestion thal the
Govermment of Gibrallar afe prohibied from onganising such a referendum = & seif-

Ihe democratically axpressed wishas of Gibraitar only Il we have had B opporiunity

o chooss the question, ¥ wa have had the cpportunity o supendss the elarendum

and if wo fave had he opporunity o choose tha liming® | think they would ba

:ﬂﬂﬂhhﬂmmﬁ”mm if thery iry arguments
that sodl

HON J J BOSSAND:

Would the matier be something thal we would debale in the House belore the
was taken. If this framework agreement comes bo fruition, which | may nol
i the lalesl stalements of Mr Sirae, If In his pedgement | 8 ol 8 good deal thes
prasumably would then come o the House belore the step of the referendum ook
pilace, would it nal?

i

It could do, the Government have ol sddressed Bwir minds o it bul | supposs: that it
would do and yes we woukd nof call a referendum the day afler, so if the Govesnment
nol bring it o the House cadainly the hon Member could. There is no reason o
that (he Geonsemimasnit will nsod Biring B bo tha Houss,

I8








